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WHO CAN MAKE A WILL?
To make a Will, the Will-maker must be:

 + Age 16 or over.
 + Mentally capable of making a Will
 + If it’s proven in Court that you were not mentally capable when you 

made your Will, the Will is invalid. You are mentally capable if you can 
understand: what a Will is and does, what you own, how you own it, 
what will pass through and outside of your Will, who your next-of-kin 
are, who may have a claim if you exclude them from your will.

 + Free from any pressure to make a Will and agree with what your Will  
says when you sign it. If it’s proven in Court that someone pressured  
you to sign the Will or pressured you to include certain things in  
your Will, the Will is invalid.

WHEN SHOULD YOU MAKE A WILL?
You can make a Will at any time 

 + It’s a good idea to make a Will even if you don’t have children or assets 
like a home, are not married or are not in a common-law relationship.

 + If you have children under 19 years of age, it is very important to make 
a Will as you may also use your Will to appoint a guardian to make sure 
your children are looked after by someone you trust.  

 + If you would like to leave special items to specific people in your life,  
a Will can document these gifts.  

 + It is important to make a Will while you still are mentally capable of 
giving instructions. If you leave it too late, you may not have the  
mental capacity to make a Will. 

 + You can change your Will during your lifetime as your Will should evolve 
with your family. The Will you need when you have minor children is very 
different from the Will you need when you are in your 80’s.

A Will is an important part of planning 
for your family’s future. A Will is a  
legal document that says what you  
would like to happen with everything  
you own when you pass away.  
A Will also appoints the person  
to look after your minor children. 

IF YOU DON’T HAVE A WILL
 + The British Columbia law sets out who will inherit everything you own. 
 + Until a family member or someone else applies to the British Columbia 

Supreme Court for permission to handle your estate, no one can deal 
with your assets, like your home or vehicle. 

 + If you have minor children, their share of your estate will be held in trust 
by the Public Guardian and Trustee of British Columbia until they turn 19.

 + If your minor child has no surviving parent with custody of them,  
the Public Guardian and Trustee will become responsible for the child’s 
financial and legal affairs, and the Nisg

-
a’a Child & Family Services  

will become responsible for the child’s living arrangements,  
health and education.  

 + A surviving parent without custody of your minor child or a family  
member can apply to the Court to become the guardian of your minor 
child; however, this is typically a time consuming and costly process  
compared to the simple process of appointing someone to look after 
your minor child in your Will.

mAking  
A Will 
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Gifts in your Will
 + You can make gifts to specific people, like a family heirloom  

or an item of sentimental value. 
 + You don’t need to gift everything you own in your Will, as what  

you own today may be very different even five years from now. 

Distributing the Residue of your Estate
 + You can distribute everything else to the people you choose. We call this 

the residue as we never know when we will pass away, so this could be 
similar to what we own today, or we could live for many years, and what 
we own then may be very different. Because of this, we don’t put a value 
on the residue, and it is given to the beneficiaries of our Will, which  
is often our spouse, children, extended family, friends, charities or  
whomever you choose.

 + However, if you don’t adequately provide for your spouse or children, 
they could challenge your Will in Court.

 + If you have minor children that are beneficiaries in your Will, you have 
to create a trust in your Will to hold their share until they turn 19, or 
older if you wish. The trustee of these trusts can be your executor, or 
you can choose someone else like the guardian to be the trustee.

 + Your Will has to be specific so that your wishes can be understood.  

Funeral Wishes in your Will
 + You can include your wishes regarding burial, cremation and funeral  

service. You should discuss any wishes with your executor as your  
preference for cremation or burial in your Will is binding on your executor. 

WHAT IS IN A WILL?
Appointing your Executor and Backup Executor

 + In your Will, you appoint an executor and should appoint a backup 
executor. The executor is the person responsible for carrying out your 
instructions in your Will. Their job is to locate all of your assets and  
liabilities, pay all funeral costs, file and pay all taxes and once all  
liabilities are paid, distribute your assets as the Will specifies. 

 + The executor is typically also the trustee of any trusts created in the 
Will. If you have minor children, their share of your estate has to be 
held in trust until they turn 19, so you need to trust that your executor 
will act in the best interests of your minor children.

 + Talk to the person you wish to name as your executor before you name 
them to ensure they are willing to accept this role. If you own assets 
of significant value or registered assets like vehicles, bank accounts or 
homes in your name alone, your executor will typically have to apply for 
a Representation Grant of your Will, which is the process of applying to 
the Court to confirm your Will is valid.  

 + If you are married or in a common-law relationship, your executor  
is typically your spouse, and you will both need to discuss who the 
backup executor should be. 

Appointing a Guardian & Backup Guardian
 + If you have minor children, you name a guardian and possibly a backup 

guardian who will look after your minor children until they turn 19. 
 + Talk to the person you wish to name as the guardian and backup 

guardian for your minor children to see if they would be a good choice. 
Explain how you would like your minor children to be raised and see  
if they are willing to take on this role.
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No one can predict the future and know if or when they may be in an  
accident or be diagnosed with an illness that affects their cognitive abilities 
or an age-related cognitive decline. If this happens, not even your spouse 
has the right to manage your financial and legal affairs. 

WHO CAN MAKE AN ENDURING POWER OF ATTORNEY?
 + Anyone 19 years of age or older.
 + Anyone capable of understanding the nature and consequences of  

an Enduring Power of Attorney. If you don’t have the mental capacity  
to make an Enduring Power of Attorney, you may be able to make a  
section 7 Representation Agreement. 

WHAT DOES AN ENDURING POWER OF ATTORNEY COVER?
 + An Enduring Power of Attorney can only deal with your legal and  

financial affairs. Financial affairs means paying your bills, doing your 
banking, managing your investments, managing your pension, selling 
your assets and paying your taxes. Legal affairs means obtaining legal 
advice, services and instructing a lawyer.

 + An Enduring Power of Attorney does not cover decisions about your personal 
care and health care; a Representation Agreement must be used if you want 
to choose someone to make your personal care and health care decisions.

An Enduring Power of Attorney is  
a legal document that allows you to  
appoint someone to make legal and  
financial decisions on your behalf if you  
are not capable and cannot make your  
own decisions or need help with  
decision making. 

mAking An Enduring  
PoWEr of AttornEy

WHAT A WILL DOES NOT INCLUDE
 + A Will does not cover property that you own as a joint tenants with  

someone else, like your home or a jointly held bank account. 
 + For example, any property you own with your spouse as a joint tenant  

becomes the property of your spouse as the surviving joint tenant.  
This property isn’t included in your estate and “passes outside the Will”  
to your spouse. 

 + A Will does not cover assets that have designated beneficiaries,  
like life insurance policies, retirement benefit plans or tax-free savings 
accounts. When you pass away, the life insurance company or bank 
directly transfers the asset or pays it out to the person named as  
your designated beneficiary. 
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CHOOSING YOUR ATTORNEY FOR YOUR  
ENDURING POWER OF ATTORNEY
The person you name is called your attorney, and you may also select a backup 
attorney. Your attorney is not a lawyer; your attorney is your decision-maker.

 + Your attorney must be 19 or older and able to understand the  
responsibilities required. 

 + You can name anyone you trust 100% to be your attorney.
 + You may choose your spouse, a family member or a close friend. 
 + You cannot name someone who is paid to provide personal or health care 

services to you; there is an exception if this is your spouse, child or parent.
 + Talk to the person you wish to name as your attorney to see if they are  

willing to accept this role and understand the responsibilities before  
naming your attorney. Also consider if your attorney has the time,  
knowledge and skills to take on this role.

 + We advise you to choose an alternate attorney just in case your  
attorney predeceases you or is incapable of managing their own affairs.

FIDUCIARY & LEGAL DUTIES OF AN ATTORNEY
Your attorney is a fiduciary, which means that they are someone in a position 
of trust towards you. As a fiduciary, your attorney has duties and responsibil-
ities that they must follow as set out in the Enduring Power of Attorney Act:

1. An attorney must act honestly and in good faith.
2.  An attorney must exercise the care, skill and diligence of a  

reasonably prudent person.
3.  An attorney must act within the authority given in the Enduring  

Power of Attorney and under any enactment.
4.   An attorney must keep prescribed records and produce the prescribed 

records for inspection and copying at your request.
5.   An attorney must act in the adult’s (your) best interests when  

managing and making decisions about the adult’s financial affairs. 
6.  An attorney must, to the extent reasonable, give priority to meeting 

the personal care and health care needs of you when managing your 
financial affairs.

WHEN DOES AN ENDURING POWER OF ATTORNEY START?
 + An Enduring Power of Attorney is effective as soon as it is signed  

by you and your primary attorney.
 + An Enduring Power of Attorney will continue or ‘endure’ even if  

you become mentally incapable of making decisions.

CAN YOU STILL MAKE DECISIONS ABOUT YOUR LEGAL  
& FINANCIAL AFFAIRS ONCE YOU MAKE AN ENDURING  
POWER OF ATTORNEY?

 + Yes, you are presumed to be capable and you can make decisions  
until you are incapable of making those decisions.

 + Your attorney can not override decisions made by you when you  
are mentally capable.

WHEN DOES AN ENDURING POWER OF ATTORNEY END?
 + An Enduring Power of Attorney will continue until you cancel it  

or you pass away. 
 + When your attorney and any alternate attorneys have  

predeceased you, or are incapable of managing their own affairs,  
they cannot manage your affairs.

 + When your marriage or common-law relationship ends and your  
attorney is your spouse.

 + A court order ends your Enduring Power of Attorney.
 + The Public Guardian and Trustee is appointed Committee of your Estate 

under a Certificate of Incapability pursuant to the Patients Property Act.
 + Your attorney declares bankruptcy.
 + Your attorney is convicted of a crime in which you are the victim.

WHAT IF I WANT TO CHANGE MY ENDURING  
POWER OF ATTORNEY OR CANCEL IT?

 + You can change or cancel your Enduring Power of Attorney  
at any timeif you are capable.

 + If you wish to cancel your Enduring Power of Attorney,  
you will need to follow the revocation rules (cancelling rules).



Estate Planning  //  Representation Agreements / 109 / Estate Planning  //  Enduring Power of Attorney 

In British Columbia, there are two kinds of Representation Agreements, 
the standard representation agreement, referred to as a Section 7  
Representation Agreement and an enhanced representation agreement, 
referred to as a Section 9 Representation Agreement. 

The best time to make a Section 9 Representation Agreement is before any 
health issues occur; however, if you have not planned and have diminished 
capability, you may be able to make a Section 7 Representation Agreement.  

WHO CAN MAKE A SECTION 7 REPRESENTATION AGREEMENT?
 + Anyone 19 years of age or older.
 + A Section 7 Representation Agreement is helpful for adults with intellec-

tual disabilities, adults with a brain injury, and adults in the early stages 
of cognitive decline who don’t have the capability to make an Enduring 
Power of Attorney and a Section 9 Representation Agreement.

 + A person can make a Section 7 Representation Agreement even if  
they are not capable of managing their financial affairs, personal care, 
health care, or legal matters like making a contract as there is a lower 
threshold of capability. 

7.  An attorney must invest your property only in accordance with the  
Trustee Act unless the Enduring Power of Attorney states otherwise.

8.   An attorney must, to the extent reasonable, foster the independence 
of you and encourage your involvement in any decision-making  
that affects the adult.

9.   An attorney must not dispose of property that the attorney knows is  
gifted in your Will, unless necessary to comply with the attorney’s duties.

10.  An attorney must, to the extent reasonable, keep your personal  
effects at the disposal of you.

11.  An attorney must keep your property separate from the  
attorney’s own property.

WHAT IF MY ATTORNEY MISUSES THE POWER GRANTED  
UNDER MY ENDURING POWER OF ATTORNEY?

 + Any person may make a report to the Public Guardian and Trustee  
(a provincial government agency) regarding an attorney’s abuse,  
neglect, incapable acting or failing to comply with their duties  
and the Public Guardian and Trustee has powers to investigate and 
resolve the matter or apply to the Court for any order necessary.

 + An attorney may be liable under provincial law, federal law and  
the Criminal Code of Canada.  

 + However, your attorney is not liable for any loss or damage to your 
financial affairs if your attorney complies with the duties of an attorney 
in the Enduring Power of Attorney Act, any direction of the Court and 
any other duty that may be imposed by law.

A Representation Agreement is a legal 
document that allows you to appoint 
someone to make or help make health 
and personal care decisions on your  
behalf if you are not capable and cannot 
make your own decisions or need help 
with decision making. 

mAking A rEPrEsEntAtion 
AgrEEmEnt
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WHO CAN MAKE AN ENHANCED SECTION 9  
REPRESENTATION AGREEMENT?

 + Anyone 19 years of age or older.
 + Anyone capable of understanding the nature and consequences  

of a Section 9 Representation Agreement.  

WHAT DOES A SECTION 9 REPRESENTATION AGREEMENT COVER?
 + A Section 9 Representation Agreement can only deal with your  

health care and personal care.
 + Health care means decisions about therapeutic, preventive, palliative,  

diagnostic, cosmetic or other purposes related to health and includes 
minor and major health care as defined in the Health Care (Consent)  
and Care Facility (Admission) Act. For example, routine tests, medication, 
diagnostic tests, dental work, eye care, surgery and chemotherapy.

 + Personal care means decisions about where you live, what you eat, how 
you dress, your social activities, your career, spiritual matters, contact 
with other people and licenses needed to do something.

 + Your representative can make decisions about your health care in  
addition to the enhanced powers of giving, refusing or withdrawing  
consent to life-supporting health care and consent to health care  
necessary to preserve your life even if you are refusing to give consent  
at the time it’s needed.

 + Your representative can make decisions about your personal care in  
addition to the enhanced powers of physically restraining or moving you, 
authorizing someone to do this if necessary to provide personal care to  
you even if you object. As well as providing consent on your behalf to  
admission to certain care facilities. 

WHEN DOES A REPRESENTATION AGREEMENT START?
 + A Representation Agreement is typically effective as soon as it is 

signed by you and your primary representative and the monitor if  
required in a Section 7 Representation Agreement.

 + If someone with intellectual disabilities or cognitive decline does not 
have any planning documents in place, no one has the authority to 
make legal, financial or personal care decisions for them if they are 
incapable of making those decisions themselves. Sometimes a family 
member may need to apply to the Court to be appointed the commit-
tee of this adult’s estate (decisions about financial and legal matters) 
and/or person (decisions about health and personal matters), but this 
is a time consuming and costly process compared to the process of 
appointing a representative in Section 7 Representative Agreement. 

WHAT DOES A SECTION 7 REPRESENTATION AGREEMENT COVER?
 + A Section 7 Representation can cover health care, personal care, legal 

matters and financial affairs, but the representative has limited powers 
regarding legal matters and financial affairs and can only help with 
routine management of financial affairs. 

 + Routine management of finances means decisions about bills,  
pensions, bank accounts, insurance, taxes, paying off a loan/mortgage, 
but it does not include using or renewing credit cards, obtaining  
a loan/mortgage, purchasing or selling real property.

 + Legal matters means decisions about obtaining legal advice,  
services and instructing a lawyer.

 + Health care means decisions about therapeutic, preventive, palliative,  
diagnostic, cosmetic or other purposes related to health and includes  
minor and major health care as defined in the Health Care (Consent)  
and Care Facility (Admission) Act. For example, routine tests, medication,  
diagnostic tests, dental work, eye care, surgery and chemotherapy.

 + Personal care means decisions about where you live, what you eat,  
how you dress, your social activities, your career, spiritual matters,  
contact with other people and licenses needed to do something.

11 / Estate Planning  //  Representation Agreements
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 + Also, consider if your representative has the time, knowledge  
and skills to take on this role, will understand the medical options  
and will put your needs and wishes first. Your representative  
may need to make difficult decisions that will impact your  
well-being and quality of life. 

 + We advise you to choose an alternate representative just in  
case your representative predeceases you or is incapable of  
managing their own affairs.

IF YOU DON’T HAVE A REPRESENTATION AGREEMENT  
& ARE NOT CAPABLE OF MAKING HEALTH CARE DECISIONS,  
WHO CAN GIVE CONSENT ON YOUR BEHALF?

 + The British Columbia law sets out a hierarchy of authority that the 
health care provider must follow if a decision needs to be made.

 + This hierarchy is called your temporary substitute decision-maker  
and starts with your spouse, adult children, parent, sibling,  
grandparent, grandchild, another relative by birth or adoption,  
a close friend or someone related by marriage.

 + If there is no one available from the temporary substitute decision- 
maker, or there is disagreement about who should make this decision, 
then someone authorized by the Public Guardian and Trustee will be 
chosen and may be an employee of the Public Guardian and Trustee.

WHEN DOES A REPRESENTATION AGREEMENT END?
 + A Representation Agreement will continue until  

you revoke it or pass away. 
 + When your representative and any alternate representative have  

predeceased you or are incapable of managing their own affairs,  
they cannot manage your affairs.

 + When your marriage or common-law relationship ends  
and your representative is your spouse.

 + A committee of person is appointed by the Court to make  
health and personal decisions for you.

WHAT IF I WANT TO CHANGE MY REPRESENTATION  
AGREEMENT OR CANCEL IT?

 + You can change or cancel your Representation Agreement if you are capable.
 + If you wish to cancel your Representation Agreement, you will need to 

follow the revocation rules (cancelling rules).

CHOOSING YOUR REPRESENTATIVE FOR YOUR  
REPRESENTATION AGREEMENT
The person you name is called your representative, and this is your  
decision-maker.

 + Your representative must be 19 or older and able to understand  
the responsibilities required. 

 + You can name anyone you trust 100% to be your representative.
 + You may choose your spouse, a family member or a close friend. 
 + You cannot name someone who is paid to provide personal or  

health care services to you; there is an exception if this is  
your spouse, child or parent.

 +  Talk to the person you wish to name as your representative to see if 
they are willing to accept this role and understand the responsibilities 
before naming your representative.

 + You cannot name someone who is an employee of a facility in which 
you reside and through which you receive personal or health care;  
there is an exception if this is your spouse, child or parent.



the information  in this booklet provides general 
information only. it is not meant to be used as legal 
advice for specific legal problems. if you need help 
with making a will, enduring power of attorney  
or representation agreement, contact the nisg- a’a 
lisims government wills & estates clinic or a lawyer. 
the information in this booklet applies only to  
british columbia, canada. information about the  
law in this booklet was checked for legal accuracy 
at the time it was published but may become  
outdated as laws or policies change.


